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%HFDXVHZH KROG WKDW 3U\RU¶VPRWLRQ LV WLPHO\ XQGHU%RXVOH\� ZH GR

QRW UHDFK WKH LVVXHV RI ZKHWKHU WKH VWDWXWH RI OLPLWDWLRQV XQGHU � ����
VKRXOG EH HTXLWDEO\ WROOHG RU ZKHWKHU WKH ³VDYLQJV FODXVH´ XQGHU � ����
VKRXOG EH XVHG LQ WKLV FDVH WR FRQYHUW WKH PRWLRQ LQWR D KDEHDV SHWLWLRQ
XQGHU ��8�6�&� � ����� 6HH&KDUOHV Y� &KDQGOHU� ��� )��G ���� ��� ��WK
&LU� ����� �SHU FXULDP� �OHDYLQJ XQGHFLGHG ³ZKHWKHU RU QRW D FODLP RI
µDFWXDO LQQRFHQFH�¶ DV GHVFULEHG LQ %RXVOH\� PLJKW SHUPLW D SHWLWLRQHU
XQGHU FHUWDLQ FLUFXPVWDQFHV WR XWLOL]H � ���� DV DPHDQV RI FLUFXPYHQWLQJ
� ����¶V UHTXLUHPHQWV IRU ILOLQJ D VHFRQG RU VXFFHVVLYH KDEHDV SHWLWLRQ�´��
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:H DOVR DJUHH ZLWK RWKHU FLUFXLWV WKDW �� 8�6�&� � ���� � ���� GRHV

QRW OLPLW WKH QHZO\ UHFRJQL]HG ULJKW WR MXVW D ³FRQVWLWXWLRQDO ULJKW�´ 6HH
/OR\G� ��� )��G DW ��� �³7KDW WKH ULJKW LV IRXQGHG RQ VWDWXWRU\
LQWHUSUHWDWLRQ UDWKHU WKDQ RQ D QHZ UXOH RI FRQVWLWXWLRQDO ODZ LV RI QR
PRPHQW IRU SXUSRVHV RI WKH OLPLWDWLRQ SHULRG XQGHU � �����´�� 8QLWHG
6WDWHV Y� /RSH]� ��� )��G ���� ��� ��WK &LU� ����� �³*LYHQ WKDW &RQJUHVV
VSHFLILFDOO\ OLPLWHG WKH W\SHV RI ULJKWV RU UXOHV ZLWKLQ ERWK � ���� DQG
HOVHZKHUH LQ $('3$� LW LV UHDVRQDEOH WR FRQFOXGH WKDW WKH RPLVVLRQ RI
µFRQVWLWXWLRQDO¶ DV D PRGLILHU IRU µULJKW¶ LQ � ������� ZDV LQWHQWLRQDO� DQG
KHQFH� WKLV VHFWLRQ FRPSUHKHQGV VWDWXWRU\ ULJKWV DV ZHOO�´��
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6RPHZKDW VLPLODU ODQJXDJH LV DOVR IRXQG LQ ��8�6�&� � ���� � ����

DQG �� 8�6�&� � �����E�����$�� �� 8�6�&� � ���� � ���� SURYLGHV LQ
SHUWLQHQW SDUW�

$ VHFRQG RU VXFFHVVLYHPRWLRQPXVW EH FHUWLILHG DV SURYLGHG
LQ VHFWLRQ ���� E\ D SDQHO RI WKH DSSURSULDWH FRXUW RI DSSHDOV WR
FRQWDLQ �

� � �
��� D QHZ UXOH RI FRQVWLWXWLRQDO ODZ� PDGH UHWURDFWLYH WR

FDVHV RQ FROODWHUDO UHYLHZ E\ WKH 6XSUHPH &RXUW� WKDW ZDV
SUHYLRXVO\ XQDYDLODEOH�

�� 8�6�&�$� � �����

�� 8�6�&� � �����E�����$� SURYLGHV LQ SDUW�

��� $ FODLP SUHVHQWHG LQ D VHFRQG RU VXFFHVVLYH KDEHDV
FRUSXV DSSOLFDWLRQ XQGHU VHFWLRQ ���� WKDW ZDV SUHVHQWHG LQ D
SULRU DSSOLFDWLRQ VKDOO EH GLVPLVVHG XQOHVV �

�$� WKH DSSOLFDQW VKRZV WKDW WKH FODLP UHOLHV RQ D QHZ UXOH
RI FRQVWLWXWLRQDO ODZ� PDGH UHWURDFWLYH WR FDVHV RQ FROODWHUDO
UHYLHZ E\ WKH 6XSUHPH &RXUW� WKDW ZDV SUHYLRXVO\ XQDYDLODEOH
� � �

�� 8�6�&� � �����E�����$��

$OWKRXJK ��8�6�&� � ���� � ���� FRQWDLQV ODQJXDJH DOPRVW LGHQWLFDO
WR WKDW IRXQG LQ �� 8�6�&� � ���� � ���� DQG �� 8�6�&� � �����E�����$��
WKHUH DUH LPSRUWDQW WH[WXDO GLIIHUHQFHV� )LUVW� WKH ODQJXDJH RI �� 8�6�&�
� ���� � ���� LV FRXFKHG LQ WHUPV RI D ³ULJKW >WKDW@ KDV EHHQ QHZO\
UHFRJQL]HG E\ WKH 6XSUHPH &RXUW DQG PDGH UHWURDFWLYHO\ DSSOLFDEOH WR
FDVHV RQ FROODWHUDO UHYLHZ�´ ZKHUHDV �� 8�6�&� � ���� � ���� DQG ��
8�6�&� � �����E�����$�� GR QRW PHQWLRQ ³ULJKWV´ DW DOO� EXW UDWKHU VSHDN
DERXW ³D QHZ UXOH RI FRQVWLWXWLRQDO ODZ� PDGH UHWURDFWLYH WR FDVHV RQ
FROODWHUDO UHYLHZ E\ WKH 6XSUHPH &RXUW�´ �(PSKDVHV DGGHG�� )XUWKHU� WKH
ODQJXDJH RI �� 8�6�&� � ���� � ���� GRHV QRW H[SOLFLWO\ UHTXLUH WKDW WKH
ULJKW WKDW LV UHFRJQL]HG EH IURP D QHZ UXOH RI FRQVWLWXWLRQDO ODZ WKDW WKH
6XSUHPH &RXUW KDV PDGH UHWURDFWLYH WR FDVHV RQ FROODWHUDO UHYLHZ�
,QGHHG� WKH ULJKW WKDW LV QHZO\ UHFRJQL]HG XQGHU �� 8�6�&� � ���� � � ���
GRHV QRW KDYH WR EH IURP HLWKHU D ³QHZ UXOH´ RU D ³UXOH RI FRQVWLWXWLRQDO
ODZ´ �L�H�� LW PD\ EH VWDWXWRU\ RU KDYH LWV VRXUFH LQ FRPPRQ ODZ�� QRU GRHV
LW KDYH WR EH PDGH UHWURDFWLYH E\ WKH 6XSUHPH &RXUW �L�H�� WKH TXHVWLRQ
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DERXW ZKLFK FRXUW PDNHV WKH UHWURDFWLYLW\ GHFLVLRQ LV OHIW RSHQ�� 7KXV� LW
LV D PLVWDNH WR UHIHUHQFH FDVHV LQWHUSUHWLQJ �� 8�6�&� � ���� � ���� DQG
�� 8�6�&� � �����E�����$� LQ FRQQHFWLRQ ZLWK �� 8�6�&� � ���� � �����
%HFDXVH RI WH[WXDO GLIIHUHQFHV LQ WKH ODQJXDJH RI WKHVH VWDWXWHV� WKRVH
FDVHV DUH LUUHOHYDQW WR WKH SUHVHQW LQTXLU\� DQG WKXV DUH QRW ELQGLQJ XSRQ
XV LQ LQWHUSUHWLQJ WKH VHSDUDWH VWDWXWRU\ SURYLVLRQ RI �� 8�6�&� � ����
� ���� 6HH ,Q UH +DQVHUG� ��� )��G ��� ��WK &LU� ������LQWHUSUHWLQJ ��
8�6�&� � ���� � ���� HYHQ WKRXJK LW ZDV XQQHFHVVDU\ WR LWV KROGLQJ WKDW
WKH SHWLWLRQHU GLG QRW QHHG WR PHHW WKH QHZ VWDQGDUG XQGHU WKH $('3$
EHFDXVH KLV SUHYLRXV � ���� PRWLRQ ZDV ILOHG EHIRUH WKH HIIHFWLYH GDWH RI
WKH $('3$��

,Q DGGLWLRQ� ZH QRWH WKDW LW ZRXOG EH ZURQJ WR UHO\ XSRQ FDVHV
LQWHUSUHWLQJ �� 8�6�&� � ���� � ���� LQ FRQQHFWLRQ ZLWK �� 8�6�&� � ����
� ���� EHFDXVH � ���� GHVFULEHV QDUURZHU FLUFXPVWDQFHV XQGHU ZKLFK
FROODWHUDO UHYLHZ LV DYDLODEOH WKDQ � ����� LQ SDUW EHFDXVH � ���� GHDOV ZLWK
VHFRQG RU VXFFHVVLYH SHWLWLRQV DV RSSRVHG WR LQLWLDO SHWLWLRQV� 7KXV�
UHOLDQFH XSRQ FDVHV LQWHUSUHWLQJ � ���� ZRXOG HUURQHRXVO\ QDUURZ WKH
LQWHUSUHWDWLRQ RI WKH GLIIHUHQW VWDWXWRU\ ODQJXDJH IRXQG LQ � ����
GHVFULELQJEURDGHU FLUFXPVWDQFHV XQGHUZKLFK FROODWHUDO UHOLHI LV DYDLODEOH
ZLWK UHJDUG WR LQLWLDO SHWLWLRQV�

7KHUHIRUH� IRU SUHVHQW SXUSRVHV� ZH FRQILQH RXUVHOYHV WR RQO\ WKRVH
FDVHV LQWHUSUHWLQJ ��8�6�&� � ���� � ���� ZLWKRXW DWWHPSWLQJ WR UHFRQFLOH
WKH FDVHV LQWHUSUHWLQJ WKLV SDUDJUDSK ZLWK WKRVH LQWHUSUHWLQJ �� 8�6�&�
� ���� � ���� DQG �� 8�6�&� � �����E�����$�� 6HH $VKOH\ Y� 8QLWHG

6WDWHV� ��� )��G ���� ��� ��WK &LU� ����� �UDLVLQJ WKH TXHVWLRQ ZKHWKHU
� ���� � ���� DQG � ���� � ���� VKRXOG EH UHDG LGHQWLFDOO\ ZLWK UHJDUG WR
WKH UHWURDFWLYLW\ GHFLVLRQ��
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